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December 19,2017

Brett B. Thompson, Esquire
THOMPSON LAW GROUP
4575Bonney Road, Suite 101

Virginia Beach, V A 23462

Re: Maintenance of Storm Water Facilities/Retention Ponds (BMP's)

Dear Mr. Thompson,

Thank you for the letter of November 14,2017 which has been forwarded to my

office as counsel for the Indian River Farms Owners Association. I have reviewed the

information which you have provided and feel it is important that you be made aware of
certain omissions or errors in your recitations, the correction of which should allow us to

reach an accord.

Initially, you have truncated the provisions of Section 4.1 of Article 4 of the

Declaration regarding the repair, replacement and maintenance obligations of the

community association. In addition to providing for maintenance of common atea, the

Association is also responsible for the following:

The Association shall be responsíble for the mønagement, control and
mainlenønce of all street intersection signs, directional sígns, temporary
promotional signs, plantíngs, street líghts, retention ponds, park are%S,

entrance features and/or "theme areas", lighting, sprinkler systems, stone,

wood or masonry wall features and/or related landscapíng installed or planted
ìn the common Areas, or in any street or right of way, by the Declarant or the

Association, þr the benefit of the Members or the Association; provided such

items are not maíntaíned by the City of Virginia Beach or the Virginía
D ep ar tme nt of Tr an s p o r t at i o n (emphasis added).

The Plat establishing the subdivision, which is an Exhibit to the Declaration
and therefore incorporates its provisions, also contains relevant Notes:
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#4 "The City of Virginia Beach ís not requíred by law to maintaín the publíc
easements dedicated hereín except to the extent saíd easement is currently
beíng utilízed þr public pLrposes. "

#16 "Drainage and impoundment easement shall be available þr all of the

þllowing but not límited to conveyance collectíon storage, drainage

impoundment treatment and other related uses of surface and/or ground water.

No alterations whatsoever of the lake and its bank síde slopes within the límíts

of the drainage and impoundment easement is permítted wíthout the approval
of the Department of Publíc Works. Ci\t maintenance shall be límited to that
as described above."

I believe that we agree that the 2O'easement for maintenance, which is depicted on

the Plat and other recorded documents, was granted from the Association's developer to

the City of Virginia Beach. However, the City's maintenance responsibilities regarding

the easement were simultaneously and subsequently delegated to the IRF Association,

which is a pretty standard development mechanism. See Plannìng, Subdívision of Land
and Zoning $ 15.2-2200 et seq. Between the incorporated Plat Notes, the

Developer/Association's agreements with the City and the Declaration, there is a clear

mandate that the easement be maintained as a common expense, by the Association. By
way of example, I have enclosed the agreement between the City and the developer

regarding Lot 55. You will note that it refers to the delegated maintenance obligations

contained in the Plat for Section One of Indian River Farms of "a drainage and access

easement" and also provides in paraphrased form "The Developer agrees that the City of
VB shall not be liable for any maintenance work whatsoever to the areas encompassed by

the Easement... All other maintenance of the land encompassed by the Easement shall be

performed by the developer, and the City shall have no duty or liability to perform any

routine maintenance work to the areas encompassed by the Easement...'? The Association
is the successor to the Developer and as a matter of law is charged with the maintenance

responsibilities assumed by the Developer, specifically maintenance of the drainage

easement.

We recognize there has been some confusion engendered by prior Board action

and have already explained to our client that the rules and guidelines which were in effect

in the Association which stated that the lot owners are responsible for maintenance of the

BMP's are invalid" The Resolution relating to such maintenance is improper and

conflicts with the Declaration which states that the Association is responsible for the
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"management, control and maintenance" of the retention ponds. The Association's
continuing responsibility includes removal of any trees or shrubs which may appear. In
light of the requirements imposed by the recorded covenants and the recorded subdivision
plat, maintenance (actual and financial) should be reflected in the Association budget and

assessed against all lots. Section 8.2 of the Declaration supports the Association's need

and authority to enter onto the 20' easement areas for purposes of pond maintenance and,

specifîcally, for the purpose of removing existing trees and plants that may need to be

removed in order to maintain and insure the proper functioning of a BMP. All lots

beneht from the BMPs because the drainage/stormwater control design for the entire
subdivision utilizes them. Shifting the maintenance responsibility to the owners could

only be done by amendment of the Declaration, not by mere adoption of a resolution, and

we would not make such a recommendation as we feel imposing individual responsibility
could impair the BMPs over time. The City would need to consent to any such

amendment, in any event, and that is unlikely.

Indian River Farms Owners Association has the right, and the legal obligation, to
maintain the Drainage and Impoundment Easement. They have been in contact with the

City of Virginia Beach to be certain that they correctly perform the delegated

responsibilities and are prepared to enter into appropriate contracts for same. It is my
sincere hope that having now been fully apprised of the proper construction of the

governing documents, as well as the historical interactions between the City and the

developer, you will advise your clients that the contemplated conduct is legally
appropriate. Unless I hear something to the contrary, the Association will hnalize those

agreements by January 10, 2018.

Please do not hesitate to contact me with any questions or concerns you may have

regarding these matters. With best regards, I remain,

Yours very truly,

Enclosures

Cc: Board of Directors

Je S. Lauer



ililt I ilfl il il ilflililt ilil ilt ll ililt I til
lnrlrt200402il70Ø32864 Per '1 OF 5
Clty ot vlrglnla B.roh

l.lnr E. 6lññs, Cl.rk

THIS INSTRUMENT PREPARED BY
Indian RiverFarms, LLC

EXEMPTED FROM RECORDATION TÆ(ES UNDER
sEcTroN 58.1-811(AX3)

THIS DEED OF EASEMENT DEDICATION is made this 25 th day of November

2o03 by and betwee¡r Indian Riye{,FanTs, LLC., a virginia limited liability company ( the

"Grantor"), and the CITY oF VIRGINIA BEACH, a municipal corporation of the

Commonwealth of Virginia (the "Grantee").

WITNESSETH:

Thaf for a¡rd in consideration ofthe mutual bencfits accruing or to be accrued to

the parties, and other good and valuable consideratior¡ tho receipt and sufficiency ofwhich a¡e

hereby acknowledged, the Grantor does hereby dedicate, grant and convey to the Grantee, its

agents, assigns and/orsuccessors, withGENERAL\TARR.AIITYandENGLISH COVENANTS

OF TITLE, a drainage and access easement (the "Easement") to the Grantee, its agents, assigns

and./or successors to construct, reconstruct, altcr, operate and maintain drainage facilities (the

,Facilities") ir¡ under, upon and across lands and property ofthe Gra¡rtor, including the right of

ingress and egress to tåe same, described as follows:

All those certain pieces or parcels of land situate, lying and being in the City of
Virginia Beach, virginia designated as r2.5'Drainage Easement (311 s.f.) A¡d l5'x5'Access
Easement (7a.81 s.f.) As shown on that certain plat cntitled, "Exhibit Showing Drainage
Easement and Access Easement, Lot 55, Subdivision of Indian River Farms Scction One (MB
299, p. 31-34)", said Exhibit is attached to which reference is made for a more particular
description. It being a part of the same property acquired by the party of the first part from
Virginia Parftrers, L.P,, by deed dated october 12, 2001, and recorded in Deed Book 4528, p.
0212i¡ the ciry of virginiaBeach, virginia 

lFg;?l¡1p.i.1rricrg.lr?E?
GPIN: 1474-80-6610 
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It is agreed betwee,n the partics hereto that the Gra¡tee and its agents, suçcessors,

and,/or assigns shall havç the right to inspect the Easement and the Facilities and to cut and clean

all undergrowth and remove other obstructions in and alongthe Easement or adj acent thereto that

may in any way endaager or interfere with the proper use of samc and to make use ofthe adjacent

Prop€rty for ingress and egress and for other activities necessary for the constructiou,

reconstuction, operation and maintenance of the Easement and the Facilities.

The Grantor agroes that the Grantee shall not be liable for âny maintenance work

whatsoever to the a¡eas encompassed by the Easement excçt if the Grantee is required to

perform excavation within the Easement in order to effectuate maintenance or repair of the

Facilities. All other maintenance of the land encompassed by the Easement shall be performed

by the Grantor, and the Grantee shall have no duty or liability to perform any routine maintenance

work to the areas encompassed by the Easernent other than that work which a¡ises out of

maintaining or repairing the Easement or the Facilities.

The Grantor agrees that when requested bythe Grantee, the Grantor shall remove

any fence(s), stucture(s), landscaping or vehicle parking within forty-eight (48) hoùrs ofreceipt

of written notice re4uesting such removal. lo an emergency or failure to remove after written

notice, the Grantee will remove, or have removed by others, any impediment to access,

maintenance or operation, and the Grantor agrees that the Grantor shall be responsible for

rsplacoment of said fence(s), stuctu¡e(s), landscaping or vehicle pa¡king at the Granto/s sole

oxpense.
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IN 1WTINESS WHEREOF, the Grantor has caused this instument to be executed by its duly

authorized representative(s) :

Indian River Farrns, L,L.C., a Virginia limited
liability company

c, Member/lvf anager

ACCEPTED ONBEHALF OF
TTIE CITY OF VIRGINIA
BEACH

Wr,* c &*o--
Crty n¡¡,r esîerB ¡.c¡¡,¡T

h;'i.ìlì'\'i¡$ Jr 5 T.ç rtÌ:.t":l1i'i}l
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The foregoing instrument was aoknowledged before me this jÚøy of

beccnþ¿ . 20ùâ.uy ctL+

STATBOF

Indian River Farms, L.L,C,, a Virginia limited liabilifi company, on its behalf.

Public

My commission expires: l¿-so-o+

of
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